31 July 2003 

Information submitted by the Treatment Action Campaign (TAC) in support of the Competition Commission investigation and referral to the Competition Tribunal into health care practices and price fixing agreements.

Private pathology practices and costs and the role of the National Pathology Group (NPG)

1. At a joint COSATU/TAC National Treatment Congress held in Durban during July 2002, it was agreed that a review of practices and costs in the South African private pathology sector was required. It was felt that the costs of diagnostic and monitoring tools require further investigation in order to determine whether pathology costs, in the private sector, unreasonably limit access to affordable treatment for people living with HIV/AIDS. The benefits and the necessity of having affordable diagnosis and monitoring tools are extensively dealt with in a number of discussion documents that were submitted to the Treatment Congress. These documents are included in the Treatment Congress report annexed hereto marked TAC 1.

2. The Bredell Consensus Statement dated November 2001, as well as the report of the Treatment Congress, confirmed that basic diagnosis and monitoring laboratory tests such as the Elisa test, full blood count (FBC), viral load (VL) and a CD4 count assist with identifying disease, monitoring disease progression, monitoring anemia and adverse drug events or side-effects, monitoring the overall effect of antiretroviral therapies and monitoring the immune status of the patient.  The Bredell Statement and Treatment Congress Report are already annexed hereto marked TAC 1 and is document 12 in the Report.

3. Until 2002, the TAC focused mainly on excessive pricing practices in the pharmaceutical sector and accordingly campaigned for the reduction of these prices. But pricing practices in the pathology sector require the same level of scrutiny and challenge. This document therefore examines the role that the National Pathology Group (NPG) and its members play in making private and public pathology inaccessible and unaffordable to a large number of people living with HIV/AIDS within the context of the 'greatest threat to public health in our country
. The TAC believes that the NPG operates as a cartel by fixing prices amongst competitors who are in a horizontal relationship.
 This undermines the aims of the Competition Act as set out in its Preamble. That is, to give consumers access to competitive prices, to prevent price fixing amongst competitors and to promote the social and economic welfare of consumers -especially those who are living with chronic medical conditions. 

4. In addition, affordable diagnosis and monitoring tools are essential to sustain an effective National Treatment and Prevention Plan (NTPP). Alternative technologies that reduce the prices of diagnosis and monitoring tests are now becoming increasingly available but poor people by and large do not have access to it. 

5. Recent medical technologies have resulted in substantial reductions in the costs of diagnostic and monitoring tools for HIV /AIDS. Ironically these technologies have been researched and developed by members of public laboratories. For example, the AffordCD4 initiative has developed the concept of PanLeucogating for the analysis of CD4 counts. The innovation by Dr Debbie Glencross of Wits University was recently patented for non-commercial use in SA and the continent. The technique considerably simplifies the procedure for CD4 testing.
 South Africa has also been granted a license to produce generic monoclonal antibodies through the Wits Diagnostics Unit, which is based at the Wits Medical School. As a result of these developments, the price of CD4 tests has been reduced from approximately ZAR240 to ZAR97 to ZAR82 per test. It is therefore possible to effect a similar and drastic price reduction in the private sector if private laboratories made use of the latest, innovative and most affordable technologies. The NPG has a crucial role to play in consistently informing its members of recent medical advances that result in drastic price reductions of essential diagnostic and monitoring tools. The NHLS in Green Point, Cape Town and the Diagnostics Unit at Wits University are already making use of the new and affordable CD4 technology. At present there are several laboratory techniques that are being investigated that may eventually result in cheaper viral load tests. 

6. At present there are approximately 24 private entities that are classified as private pathology laboratories in South Africa, which employ approximately 160 pathologists. These entities jointly have hundreds of private laboratories in the country, but the exact figure is unknown to us- it is however thought to be in the region of 480. 

7. The National Health Laboratory Service (NHLS) has about 257 public laboratories countrywide. If the 'public' laboratories in Kwa-Zulu Natal are included the figure will be in the region of about 400.
 

8. The NHLS is a juristic body created by Act 37 of 2000 (National Health Laboratory Service Act, 2000). The preamble to the Act states: 

"?the realization of the right to health care can be achieved by, amongst others the----

establishment of a single national public entity to provide public health laboratory services in the country

?

development of policies that will enable the single national public entity to provide health laboratory services as the preferred provider for the public sector". 

A copy of the Act is attached hereto for your convenience and marked TAC 3. 

9. Information about the NHLS is included in this document for the following reasons: 

· The NHLS deals with the public sector provision of pathology services. Where it does not have the capacity or ability to do so, then private laboratories are used by state hospitals. The proposed Public Service Medical Scheme that may be in operation within the next two years is estimated will serve approximately 1 million members, 2.8 million beneficiaries. It is unlikely that the Public Service Medical Scheme will contract to private service providers where public service providers, for the same product, do exist. Also, if government at some time in the future announces or is forced to implement a public sector treatment programme for HIV/AIDS the ability of the NHLS to conduct HIV/AIDS related testing and monitoring will be vital. 

· The NHLS has developed low costs technologies to measure a person's CD4 count. But private laboratories are not using low cost technologies because it is assumed that these technologies will yields lesser profits. In this case, consumers who use private laboratories are unaware that a low cost test is available and therefore cannot insist that private laboratories make use of it. Consumer's choices are thereby limited. 

· The NHLS can assist the Commission with its investigation into pathology practices in SA because of its technical expertise in the area of pathology and also because of its previous membership of the NPG. In this respect, it may very well be that the NHLS has in its possession documents, including minutes, authored by the NPG in the last few years that detail private billing practices and pricing agreements.  

· At present there is no legal obligation on medical practitioners, hospitals and private laboratories to advise patients that they can access more affordable and less expensive laboratory services at the NHLS. Once again, consumer choices are limited. 

10. The interim Chairperson of the NHLS is Dr Nicholas Crisp. He may well be in a position to assist the Commission with the technical aspects of researching, developing and providing affordable diagnostic and monitoring tools as well with billing practices in pathology.  

11. Before we proceed to discuss the various private pathology laboratories that operate in SA, it is important to provide an outline of the role that the NPG plays in the pathology sector in SA. 

12. The NPG is a not for gain, incorporated association. Its membership comprises almost the entire private pathology sector with about 160 pathologists who practice in the private sector - as well until recently the NHLS (former SAIMR).
 The NPG is a 'Special Group' of the South African Medical Association (SAMA). In this respect we note that the Competition Commission has referred SAMA and its billing practices (including tariffs), to the Competition Tribunal. 

13. The Chairperson of the NPG is Dr Anthony C Harrison who is based in Johannesburg. The President of the NPG is Dr Tjaart Erasmus who is based in Cape Town. The NPGs national offices are in Auckland Park, Johannesburg. Any investigation by the Commission should include a review of documents, tariff schedules, fee agreements, Annual Reports, AGM Minutes and any other documents relating to the pricing structures of both the NPG and its members. In this respect, the TAC has not been able to obtain copies of pricing documents from the NPG - we should point out that we have not submitted a request for information in terms of the Access to Information Act, 4 of 2000.  The Commission should also note that an organisation called Veripath (Pty) Ltd (Veripath). has also indicated that it will assist the Commission if requested with the technical nature of probing pathology pricing structures and the abuse of those structures. See paragraph 49 below.

14.  The NPG assists the private pathology sector on professional and financial billing structures as agreed with and negotiated with the NPG and BHF. The BHF and its tariff structures and agreements was also recently subject to an investigation by the Commission, which has referred the BHF (and HASA, SAMA) to the Competition Tribunal. There is no statutory regulatory authority for private pathology practices in South Africa. The Health Professional Council of SA (HPCSA) has limited statutory oversight over registered pathologists. This means that there is very little direct oversight and protection for both health care funders and consumers. We urge the Commission to make recommendations to the Minister of Health and any other relevant Minister for greater regulatory oversight over private laboratories, which will in turn protect consumers.  

15. We should point out that in September 2002, the TAC and its legal representatives met with the NPG. The meeting was aimed at investigating ways of providing affordable private pathology in the area of HIV/AIDS. Unfortunately, the TAC and the NPG were not able to reach consensus on key issues and no further meetings were held with the NPG. For your information we have included three documents on the NPG marked TAC 4a-c. We should also point out that at the time, we also met with the BHF, the NHLS, Veripath and the former CEO of the BHF, Dr Aslam Dasoo. All of these organisations and individuals were extremely helpful in assisting us with information about private pathology practices in SA. We are therefore certain that they will also be willing to assist the Commission. However, because the NPG operates as a self-regulator within a monopolistic situation without external review (save for the BHF tariff negotiations) it is vital that the Commission interview Ms Penny Thlabi (CEO) and Ms Fiona Robertson (tariff officer) of BHF. This is necessary in order to get a better understanding of the historical context in which the pathology tariff negotiations take place. In addition, the Commission may also want to interview Dr Aslam Dasoo the former CEO of BHF. 

16. We should also point out that many of the tariffs for pathology gazetted by the BHF are deliberately unclear and ambiguous. In this way, the pathology industry takes advantage of billing codes by charging for billing codes that yield the most profit. Laboratories also 'upcode' that is, low cost tests are used but consumers and funders are charged for high cost tests. Also, where group tests are used, private laboratories may tend to 'unbundle' them to increase the bill by charging for constituent parts.  Alternatively, they charge for a profile of tests where usually only one or two tests that form part of the profile is medically necessary and required. In the pathology sector this is referred to as 'Pathology Turnover' that is, where tests and income are inflated by carefully constructed request notes by each private laboratory.

17. In addition, the annual BHF tariff negotiations with the NPG are not an open or transparent process. This legitimises the monopoly that the NPG and its key members have over the private pathology industry. In addition, the value of pathology tariffs is often based on outdated technologies that are no longer in use or the value is based on outdated manual technologies. This means that the cost benefit of automation has not been passed on to funders or consumers (historical -apartheid era- codes and tariff values). 

18. In so far as the private pathology sector is concerned, the NPGs key private sector membership includes Lancet Laboratories (Lancet) and Ampath Laboratories (Ampath). Lancet and Ampath are two of the largest private national laboratories in South Africa. They both enjoy considerable market power within the national private pathology sector and are influential members of the NPG. 
 Pathcare (Dietrich Street and Partners) play a less influential part at NPG but it is estimated that Lancet, Ampath and Pathcare constitute 80% of the private pathology market. 

19. Ampath and its associated practices are reported to serve just under half of the private health care market. Ampath has three central reference laboratories, 30 satellite laboratories and more than 200 service depots. The Director of Ampath is Dr Jan v Rooyen who is also one of the executive members of the NPG. 

20. Lancet, Pathcare and Ampath share similar and substantial market power. Lancet provides pathology services to several provinces; Gauteng, Mpumalanga, Northern Province, North-West, Eastern Cape and Kwa-Zulu Natal. The main laboratory is in Richmond (Johannesburg). Lancet is well represented regionally and recently established about 25 peripheral laboratories in South Africa. Lancet has over 100 service depots in South Africa. The Managing Partner of Lancet is Dr Peter Cole who is also the Chairperson of the NPG tariff committee. 

21.  Pathcare reportedly serves the Cape Provinces, Cape Town and has stretched its market to the former Vaal Triangle. 

22. In theory Lancet, Ampath and Pathcare are market competitors. But there is a clear commercial relationship (oligopoly) that the Commission must investigate more closely. There is clear evidence that they do not compete against each other, geographically or within clinics. This is also borne out by the fact that there are no clinics in SA that offer the services of all three laboratories at any one health care facility - minimising consumer choice. This is deliberate and at the instance of the hospital provider- the hospital group that owns a particular laboratory, will only permit that laboratory to operate on its premises. 

23. Various independent laboratories also operate in South Africa, but most are still associated indirectly with Lancet, Pathcare or Ampath. Only a handful of laboratories operate totally independently of Lancet, Pathcare and Ampath. They therefore constitute the major national role players within the NPG and thus within the overall private pathology sector. 

24. At this point it may be appropriate to provide information about Toga Laboratories. Toga is an independent laboratory that is in the process of being independently owned. At present however, Ampath has a majority share in Toga. In 2002 Toga made an offer of reduced and affordable prices for HIV monitoring tests. The NPG, and in particular, its members Ampath and Lancet, have treated the offer with alarm, suspicion and even accused Toga of predatory pricing. A copy of the letter sent by Toga to the Southern African HIV/AIDS Clinicians Society announcing the offer and price reduction with applicable conditions is attached hereto marked TAC 5. The Southern African HIV/AIDS Clinicians Society also issued a Press Release about the Toga offer in August 2002. A copy of the Press Statement is attached hereto, marked TAC 6.

25. The discounted offer was not supported by the NPG or by Ampath because it was not at their instance. The NPG has attempted to undermine the offer. In particular, the NPG accused Toga of undercutting prices and of offering a product that is below cost. The NPG further questioned whether the offer was sustainable and sought to review the Toga costing protocol and analysis. In this respect it will be useful for the Commission to interview Dr John Sim and Dr Des Martin of Toga Laboratories. In addition, Toga has in its possession documentary evidence of the NPGs attempts to undermine the prices offered by them for HIV related monitoring tests. Toga may also have evidence relating to price fixing by the NPG. The NPG has also been disparaging about the offer in communications with businesses such as BP that are implementing workplace treatment programmes. Since the offer announced by Toga, only one other private laboratory has made an offer to reduce the prices of HIV monitoring tools (Dietrich, Street and Partners see below). More recently, it appears that Lancet may have entered into an agreement with Life Sense (an HIV Management Company) relating to a reduced fee for CD4 testing. This report is unverified and requires the Commission to investigate further. 

26. In August 2002 the TAC issued a press statement in support of the Toga offer. A copy of the Press Statement is attached hereto marked TAC 7. 

27. Dr Sim, of Toga, is also in a position to assist the Commission with comparative information about the disproportionate increase in laboratory and monitoring costs in stark contrast to drug prices that have, since 2000, been substantially reduced. According to Dr Sim, since 2002, laboratory and monitoring costs in SA have increased significantly. So while South Africa is regarded as having a 'first world' or developed private pathology sector, it is the only country within that context where private pathology costs have increased annually in real terms compared to other countries with similar private pathology capacity. Once again, this means that the benefits of new technologies are not being transferred to consumers. According to information provided by Veripath, Australian Private Pathology rates are at least 50% less than those in South Africa- for the same tests and after taking into account the exchange rate. In this respect please refer to documents submitted by Veripath to the BHF marked TAC 8. 

28. The following laboratories are associated with Lancet: (national distribution)

· Pathcare 

· Dietrich Street

· Dr Pillay

· Dr Nkanza

· Dr Seopela

29. The following laboratories are associated with Ampath: (national distribution)

· Drs du Buisson, Bruinette Inc. and Partners (Pretoria/Johannesburg National)

· Swart and Marais (Port Elizabeth) 

· Dr Bouwer and Partners Inc (Durban)

30. The following laboratories are indirectly associated with Histo/Cyto: 

· Gritzman and Thatcher (Johannesburg)

· Hainsworth (Pietermaritzburg)

It appears that Histo/Cyto does not have the market power of Lancet, Ampath or Pathcare. 

31. The following laboratories are regarded as independent and appear not to have any association with Lancet, Ampath or Histo/Cyto:     

· Van Drimmelen and partners

· Independent Pathology Laboratory (but now owned by Lancet as at March 2003)

· Doctors Laboratory

· Niehuas and Ungerer

· Vermaak and Partners 

· Malick

· Autopath 

· Dr Davies 

· Molecular Diagnostic Services (MDS) 

While Ampath, Pathcare and Lancet operate nationally, most of the smaller independent laboratories operate regionally. Only a handful of independent laboratories operate nationally. Most small laboratories do not perform HIV monitoring. Specimens collected at the smaller laboratories are sent to the larger laboratories for testing. This system reinforces the monopoly that larger private laboratories have over HIV monitoring and diagnostic tools. 

According to an investigation that the ALP completed at then end of 2002 the corporate ownership of pathology in South Africa is as follows: 

· du Buisson, Bruinette, Kramer (Ampath) 
63% Netcare 

· Bouwer and Partners (Ampath) 


35% Netcare 

· Mauff, Zail Skudowitz (Lancet) 


35% Afrox/Mediclin

· Pillay McIntosh (Lancet) 



35% Afrox/ Mediclin 

· Dietrich Street (Pathcare) 



25% Afrox/Mediclin 

· Voigt and Partners  (Pathcare)


25% Afrox/Mediclin 

· Niehaus and Ungerer (Medlab)  


100% Quintiles US

The private hospital ownership of the private pathology in SA is clear. This has a direct bearing on the complaint that has just been finalised and referred to the Competition Tribunal. It appears that price fixing arrangements in the pathology sector are prompted at the instance of the hospital groups and networks based on their corporate ownership of SA private pathology. Where hospital groups, such as Netcare, Mediclin and Afrox, own a substantial interest in private laboratories, they will naturally refuse hospital space to a competing or independent laboratory. The hospital groups are therefore determining which laboratory can operate in which space. Where a laboratory is based at a particular hospital, patients are often told to use the laboratory services of that laboratory for the sake of convenience. However, this is an indirect way of limiting consumer choice, Patients are also not advised if there is a public laboratory in the area or if the public laboratory can do the same test at a cheaper price. Of course Afrox, Mediclin and Netcare are protecting their own financial interests. Afrox, Mediclin and Netcare therefore have a direct interest in ensuring that the tariff negotiations with BHF benefit their financial interests. It appears that unless Afrox, Mediclin and Netcare 'permit' the lowering of BHF tariffs then lower tariffs will not result. In this respect the interests of Afrox and Netcare directly affect the ability of the NPG to act as an independent organisation. It is clear that its member's interests are not paramount. Instead, the concerns of hospital providers that back up private laboratories takes precedence at BHF negotiations - but where Afrox, Mediclin and Netcare do not directly negotiate with the BHF on pathology tariffs. Members of the NPG are therefore not permitted to offer discounts unless it is first approved and perhaps even initiated by the NPG. This is borne out by the opposition to the Toga offer on HIV monitoring. We have also been advised that the hospital groups have in the past offered advice to the NPG on how to manage tariff negotiations with the BHF. We do not have evidence of these allegations in our possession. 

In addition, where Lancet or Ampath are service companies, they exercise control over the laboratories associated with them by virtue of their stake in the loan account of the Service Company. Information obtained by the ALP relating to the nature of the business, registered details and name of shareholders about Network Healthcare Holdings Ltd; African Oxygen Limited (UK); Ampath (Pty) Ltd; Lancet Laboratories (Pty) Ltd and Pathcare (Pty) Ltd is annexed hereto marked TAC 9. 

32. Like most organisations, the NPG holds Annual General Meetings (AGMs). It appears that these meetings are not open to the public. The proceedings are not made public nor are the records available publicly. It is believed that the NPG sets pathology prices and determines the yearly profit mark-up at the AGMs. We do not however have in our possession copies of any AGM minutes nor of any other pricing documents. But is seems that private laboratories adhere to the 'determinations' and unofficial tariffs decided at these meetings. This is because they do not wish to undermine their own market position or that of other competitors and thereby operate as an oligopoly. This is separate from the Board of Health Care Funders (BHF) process of setting tariffs for the pathology sector. The BHF tariff amounts are fully discussed in paragraph 41 below.

33.  We submit that the NPG and/or its dominant members have or are engaging in price fixing. This is impermissible under applicable Competition law (horizontal restrictive practices) and should be included under any pending investigation by the Commission into price fixing or for the purpose of referral to the Competition Tribunal. 

34. The private pathology sector justifies high billing on the grounds of 'cross subsidisation'. Here they argue that they charge more for high volume tests so that the price of middle and low volume tests is not excessive. However, any analysis of the prices charged for high volume tests will bear out that the price has no relationship to the real costs eg. full blood count (FBC) and Liver Function Test (LFC).

35. It is reported that the CD4 test is Lancet Laboratories 35th most common test whilst with Voigt and partners it is the 48th most common test. It is unclear where the CD4 test appears in Ampath's schedule of 'most common tests'

36. To return to independent price reductions, in October 2002, Toga Laboratories announced plans of making a trio of monitoring tests (full blood count, CD4 count and viral load) available for approximately ZAR 500. That is, a 50% reduction on current private sector costs -for three tests. The Southern African HIV Clinicians Society is also involved with making this offer available on a national scale. In this respect see paragraphs 24-27 above. 

37. Further, the NPG has to date not declared its official policy position on the high costs of HIV diagnosis and monitoring tools in the pathology sector to enable greater discussion between the public and private pathology sectors and with business, government and AIDS service organisations. 

38.  It is important to note that the cost drivers in the pathology sector include the price of reagents, consumables, expensive and often patented equipment, maintenance and technologists. Dr Debbie Glencross and Dr Wendy Stevens of Wits University should be able to provide the Commission with more information about the nature and impact on the costs of patented equipment in the pathology sector. Nevertheless, pathology costs continue to be identified as the main reason for increasing medical costs and medical inflation. This is especially problematic when the benefits of newer low cost technologies are not passed on to the consumer. Also, cost evaluations performed by private laboratories are usually not transparent or accurate.

39. However, for purposes of this complaint, it is important to point out that with some pathology tests, equipment can be the most expensive factor that influences costs. Also, reagents or labour can influence costs. For example, the Dynabead technique to quantify CD4. Patent protection on reagents, equipment and procedures also influences costs. In SA, flow cytometers use a double platform but each instrument costs about US$ 1 million. In contrast, simple flow cytometers with the same level of accuracy and reliability cost about US$ 10 000.00 such as the OrtoSyntron flow cytometer. This means that if laboratories reduce the costs of equipment and the procedures that they use, then they would be in a position to charge less for essential pathology tests and thereby increase volume. But they seemingly refuse to do so because it enables them to justify the imposition of higher prices for essential monitoring tests. Having said this, it is important to note that most flow cytometers are sold to laboratories on a cost per reportable basis. The diagnostic company owns the machine and a single test charge is paid to the diagnostic company at the end of each month. In other words, where there is an income there is a cost involved. 

40. Viral load tests remain one of the most expensive HIV/AIDS monitoring tool.
 At present there are four techniques that are used to measure viral load. But patents by Roche, Organon Teknica, Bayer and Abbott on these techniques have resulted in excessive prices being charged by laboratories that use these techniques. An HIV qualitative PCR test costs about ZAR 928 per test. The price has been inflated because of the increased volume of qualitative PCR tests. The initial cost of such tests was based on a low volume non-automated test process. 

41. Attached is a spreadsheet that indicates the costs of essential monitoring tests amongst key private sector laboratories as at May 2003. It is marked TAC 10. The data is based on a review conducted by the ALP during July 2002 - May 2003. 

42. Notes on TAC 10: 

· Many laboratories are charging in excess of the BHF recommended tariffs and in apparently excess of the NPG HIV monitoring guidelines of which we do not have a copy in our possession.

· Note the cost implications of the proposed Toga offer. 

· Private sector pathology costs are generally excessive. 

· Even with 'special HIV deals' monitoring costs remain excessive in relation to real costs

· The implications of announcements by BP, Anglo-American, De Beers and Goldfields to provide HAART to its employees and in some cases to partners and dependants, provides the ideal opportunity for members of the NPG to reduce the prices of testing and monitoring tools whilst simultaneously creating sufficient volume to sustain the lowering of pathology costs. 

43.  Lancet 'Cashdoc', referred to in TAC 10 appears to be a special arrangement between a treating doctor and Lancet. In this case the doctor is registered with Lancet as a 'Cashdoc' practitioner. This means that only doctors who are registered with the Lancet Cashdoc system are able to send their patients to Lancet to access this offer. In other words, unless a registered Cashdoc practitioner refers a patient to Lancet, he/she will not be entitled to access the Cashdoc special. The possibility of perverse incentives must also be investigated with this arrangement. Also note that the patient is not required to pay cash for 'Cashdoc'.

44.  The Lancet 'Cashdoc special' referred to in annexure TAC 10 is similar to 'Cashdoc' discussed above, save that the patient must pay cash when he/she requires the trio of tests (HIV profile) or for any one of the tests. As with 'Cashdoc', the doctor must be a registered Cashdoc practitioner with Lancet. 

45. The Dietrich offer fails to amount to a 'special deal'. The cost of a CD4 count and a viral load test is excessive and works out to more than what Ampath charges for a CD4 count and a viral load test. However, Dietrich offers a 25% discount for 'government work'. The private sector (for example, Anglo-American) may also directly negotiate costs with Dietrich. Dietrich is part of Pathcare and linked to Lancet by common ownership. In late 2002 Dietrich announced a price reduction for CD4 tests and viral load tests: ZAR120 and ZAR380 respectively. However, this offer was not publicly announced and appears to be only available to the corporate sector (workplace treatment programmes) and to those people "who ordinarily cannot genuinely afford the tests" (very poor). For more information about the offer please contact Dr Pierre Schoeman who is also a member of the NPG. This offer was also made about two months after the Toga offer was announced. It may have been aimed at ensuring that workplace treatment programmes that require HIV diagnostic and monitoring services do not exclusively use the substantially discounted services of Toga. A copy of the facsimile we received in relation to the offer is enclosed marked TAC 11.

46. The figures for AffordCD4 and BHF are self-explanatory. 

47. The Toga offer is subject to the following conditions: --initially the offer will only be available to members of the Clinicians Society as part of a pilot attempt to sustain the offer. It seems that once the logistics of the offer are perfected the offer will be available to the entire pathology sector. It is unclear what the time frames are but more information about the offer can be obtained from Dr John Sim and Dr Des Martin. 

48. Aside from the Toga offer of ZAR500, the Lancet 'Cashdoc special' offers the cheapest rates for the trio of tests, ZAR800.00. But this offer is not open to every doctor or patient as it is restricted to patients who are treated or referred by a registered 'Cashdoc' practitioner.

49. Veripath (Pty) Ltd is an organisation that specializes in investigating pathology practices. Their clients include large medical aid schemes and administrators. We recommend that the Commission seek assistance from the Directors of Veripath in relation to the technical aspects of investigating pathology prices as well as information about the cartel like operations of the NPG. This is important in relation to allegations of price fixing and practices amongst NPG members that cause harm to consumers. For example, Veripath has investigated the unnecessary use of tests by pathology laboratories. Here consumers are charged for a bundle of tests where some of the tests that constitute the bundle are unnecessary and also in many cases not part of what was specifically requested by the treating doctor. The NPG has not taken any real steps to remedy the wide spread practice of unnecessary profile tests and has historically negotiated with the BHF on this basis (though we have been advised that the NPG has attempted to regulate this aspect by issuing a set of ethical rules. We do not have in our possession a copy of these rules). 

50.  Reports by BHF indicate that medical inflation in SA has consistently been higher than the general levels of inflation in SA. This is in large part due to over-using medical services -consumers are not correctly billed for monitoring tests that have been specifically requested but instead overcharged for non-essential profile tests. Profile tests increases medical costs that are in turn borne by consumers in the private sector. In some cases, even though the NPG has issued profile tests guidelines, private pathology laboratories do not always adhere to these profiles. In any event, the NPG profiles need to be further investigated as they form the basis of tariff negotiations with the BHF. 

51. Veripath is the only organisation that has conducted a national overview of private pathology billing practices as billed to Health Care Funders.

Attached please find a glossary (TAC12) as well as a list containing the contact details of experts and individuals referred to in this document who could be of assistance to the Commission and where necessary the Competition Tribunal (TAC13). 

We trust that the above information by way of a submission will be useful for the investigation into price-fixing and for any subsequent referral to the Competition Tribunal. Kindly note that if you require any additional information or documents relating to the submission please do not hesitate to contact Fatima Hassan on 021 422 2186, 083 2799962 or fatima@tac.org.za. 

Ends 

� Already in some state hospitals the high costs of monitoring tools for HIV have meant that these hospitals have had to review the number of CD4 and viral loads tests that they authorize. Attached hereto is a Notice dated 31 January 2001 from the Gauteng Provincial Government to this effect marked TAC 2. What is clear is that the high prices of essential monitoring tools limit government's ability to afford adequate monitoring of patients living with HIV/AIDS especially in cases where state hospitals make use of private laboratories. 


� Minister of Health and Others v Treatment Action Campaign and Others (No 2) 2002 (5) SA 721 (CC) at paragraphs 1 and 93. 


� In 2002 the Competition Commission found that medical practitioners operating in the Eastern Cape as members of the Uitenhage Independent Practitioners Association (UDIPA), who are competitors, may have acted together to fix prices, trading conditions and divide markets by allocating territories. The Commission accordingly referred the matter to the Competition Tribunal. 


� In recognition of this, during 2002, Dr Debbie Glencross won the international JP Morgan Chase Health Award. 


� In a few years the public laboratories in KZN will officially become part of the NHLS. Negotiations about their inclusion are on-going. More information about this and the NHLS can be obtained from the NHLS itself. It is estimated that the NHLS employs about 800-1000 technologists nationally. 


� While this document deals with consumers who are living with HIV/AIDS, the issues of a lack of consumer choices and that of horizontal restrictive agreements are not limited to HIV diagnostic and monitoring tests. 


� The NHLS membership appears to be by and large a superficial one. It appears that the NHLS has distanced itself from the NPG in the last few years with a view to terminating its membership with the NPG. However, details about the formal relationship between the NPG and the NHLS should be confirmed with the NHLS. 


� In 2000 the Health Professionals Council of SA (HPCSA) announced that it would conduct an investigation into allegations that Ampath and Lancet paid kickbacks to doctors to use their laboratories for monitoring and diagnostic tests. It was reported that in 1999 Ampath paid ZAR3.9 million and that Lancet paid about ZAR247 000 per month to doctors as commission. It is unclear whether the investigation has been completed or what the outcome was. In this respect we suggest that Commission contact the HPCSA for further information.


� At present the most expensive monitoring test is genotype/phenotype resistance testing, which is not very commonly used in South Africa because of the costs associated. 







